In Shapiro v. United States, " 2 the Supreme Court in a 5-4 decision held (a) that record-keeping requirements which are imposed in aid of a valid regulatory statute and which are valid, the privilege aside, are not invalid because they prescribe the recordation of incriminating data and (b) that such required records even though incriminating are unprivileged in an investigation by the administrative agency charged with enforcing the regulatory program. (2) In the Internal Security Act of 1950,13 Congress imposed informational requirements on "Communist organizations" and their members, including the requirement that individuals in certain circumstances register the fact of their membership with, and supply other data to, the Attorney General.
Before turning to the troublesome issues raised by these and related developments, a discussion of the criticism which has surrounded the privilege is appropriate.
Thx WISDOm OF THE PRIVILEGE-BENTHAM AND WIGMORE
Bentham's classic attack'4 on the privilege has dominated later criticism. He argued that only the guilty claimed the privilege or were protected by it, that it deprived the trier of the most serviceable evidence, that it fostered the use of illegal means in the gathering of evidence, and that its recognition was based on sentimentality and a confusion of interrogation with torture.
Bentham's argument did not persuade Wigmore, whose appraisal in turn deserves re-examination both because it has been so influential and because its underlying assumptions are not without their difficulties. In making this examination, it will be convenient, in accordance with Wigmore's breakdown, to treat separately the impact of the privilege on: (i) the position of the defendant in a criminal trial; (2) the rights of persons under suspicion in preliminary investigatory proceedings and preliminary hearings; (3) the position of witnesses in all proceedings.
THE PRIVILEGE AND THE DEFENDANT IN A CRIMINAL CASE
In justifying the defendant's immunity from compulsory incrimination at the trial stage, Wigmore implied that it was designed to protect the innocentS His principal emphasis, however, was on the stimulus which the privilege gives to effective and civilized detection practices by the police. He found that
The real objection is that any system of administration which permits the prosecution to trust habitually to compulsory seyf-disclosure as a source of proof must itself suffer morally thereby. The inclination develops to rely mainly upon such evidence, and to be satisfied with an incomplete investigation of the other sources. The exercise of the power to extract answers begets a forgetfulness of the just limitations of that power. The simple and peaceful process of questioning breeds a readiness to resort to bullying and to physical force and torture. If there is a right to an answer, there soon seems to be a right to the expected answer,---that is, to a confession of guilt. Thus the legitimate use grows into the unjust abuse; ultimately, the innocent are jeopardized by the encroachments of a bad system. Such seems to have been the course of experience in those legal systems where the privilege was not recognized.1 6 The implication that the privilege protects the innocent at the trial stage must be drastically qualified. It is unlikely that it will be invoked by an innocent defendant 7 except where he fears prejudicial impeachment or where he is trying to achieve ends which the law does not recognize as legitimate. 8 The claim of the privilege is humiliating 9 because the community generally considers it a confession. The claim is, moreover, dangerous. Statutes abolishing the defendant's common-law disability generate pressure on the defendant to exercise his option to testify. 2 0 This pressure results from the widespread belief that the jury, even where it is cautioned to disregard the defendant's silence, will consider it evidence of his guilt. 2 " Accordingly, it seems highly unlikely that an innocent defend-ant, properly advised, will exercise the privilege in order to avoid prejudice from his unprepossessing appearance, from his nervousness, his halting speech or from his inability to cope with a cever or unscrupulous cross-examiner.-The dangers of such prejudice are generally more remote than the almost certain risk of an adverse inference from the defendant's silence. 2 3 In several jurisdictions, this inference is not left to chance. Constitutional or statutory provisions sanction comment on the defendant's silence. 24 In some situations the dangers to an innocent defendant who waives the privilege may outweigh the dangers in his keeping silent. The defendant in his capacity as a witness has generally not been protected against the usual impeachment devices even though they operate to create great risks of unfair prejudice, when employed against him. It is a commonplace that a defendant impeached by proof of prior conviction, of bad reputation for veracity, or of unsavory associations, 2 S may be convicted because he is h "bad man" or because the evidence indicates a disposition on his part to commit the crime charged. 26 Although the exercise of the privilege permits the defendant to avoid the dangers of such impeachment, it subjects him to the danger of an adverse inference from his silence. The privilege thus furnishes inadequate protection against prejudice even to those who claim it. It obviously furnishes no protection to defendants who prefer the risk of prejudicial impeachment to the dangers of silence.
Wigmore's principal argument for the privilege at the trial stage, the Vt. 94, 53 A. 2d 53 (1947) the Vermont Supreme Court sustained a statute authorizing the prosecution to comment upon, and the jury to make inferences from, the defendant's failure to testify. This is the first time that such an enactment has been held to be compatible with a constitutional guaranty of the privilege. For a discussion of the Baker case and the problems raised by the comment statutes, see Comment on Defendant's Failure To Take the Stand, 57 Yale L.J. 145 (1947) . 25 Impeachment by cross examination of the defendant is forbidden or rigorously limited in some jurisdictions. 8 Wigmore, Evidence § 2276 (3d ed., x94o). 26 Consult Borchard, Convicting the Innocent xv-xvi (X932). The Supreme Court cavalierly brushed this danger aside in upholding a state statute which sanctioned comment on the silence of a defendant who could be impeached by proof of prior conviction if he took the stand. See Adamson v. California, 332 U.S. 46, 57 (947) and Frankfurter, J., concurring, at 61.
It is true, of course, that a defendant impeached by proof of prior conviction, etc., is entitled to an instruction limiting the use of the evidence to the issue of credibility. But it is generally recognized that such an instruction is inadequate to protect the defendant against unfair prejudice. The defendant's danger is particularly acute when the prior conviction involves the same trait involved in the offense charged.ConsultLadd, Credibility Tests-Current Trends, 89 U. of Pa. L. Rev. x66, x84 et seq. (194o) . See also Evidence of Defendant's Character in Pennsylvania Criminal Cases, o6 U. of Pa. L. Rev. 853 (948); Stone, Cross Examina.. tion by the Prosecution at Common Law and Under the Criminal Evidence Act, r89W, 51 L.Q. Rev. 443 (1935) ; 1 Wigmore, Evidence § 194 a-b (3d ed., i94o).
"lazy prosecutor" argument, slights some important considerations, such as the necessity for a showing of probable cause before the trial is initiated; the reluctance of prosecutors, intent on their record of convictions, to rely on the possibility that the defendant will convict himself; the fact that effective interrogation presupposes careful investigation; and the fact that the most careful investigation may be ineffective without interrogation of the suspect. Moreover, it plays down the protection provided for the defendant by the court and counsel. Indeed, Wigmore seems strangely to ignore his own warning against confusing a public judicial inquiry with a torture chamber.21 If carried to the limits of its logic, his argument would expand the privilege to give the defendant immunity against being required to engage in non-assertive conduct, such as fitting on a blouse, or exposing a scar, or submitting to chemical tests, to aid in identification. This expansion of the privilege the courts have generally rejected.29
If Wigmore's arguments for the privilege at the trial stage are rejected, the principal justification for continuing to recognize it there would appear to be the practical difficulties inherent in any requirement that the defendant testify.3° Such a requirement would involve great dangers of perjury or recalcitrance. It is true that there is the danger of perjury when the defendant elects to take the stand. But the defendant's right to testify, even though it may appear to involve the right to lie, is a necessary element of an effective defense. Moreover, the danger of perjury would be increased if an unwilling defendant were required to testify.3' Where recalcitrance rather than perjury resulted, the remedy of contempt would be awkward to enforce during the trial without jeopardizing an orderly trial. The efficacy of its application after the trial as a deterrent to future recalcitrance seems doubtful in a situation where the law of selfpreservation commands perjury or disobedience.
Under this view, the privilege at the trial stage is today not the bulwark of the innocent, not the barrier against torture, and not the spur of the police. It is a reflection of the law's unwillingness to command the impossible, of its respect for the law of self-preservation invoked by Lilburn.? It is also perhaps a reflection of a humane attitude which saves even the guilty from a harsh choice among perjury, recalcitrance, or confession. This attitude may be a result of the tradition which the recognition of the privilege has created. It may also spring from an awareness that all of us are potential criminals. As a result, we are uneasy about the punishment of actual criminals, and we find appealing a rule, and a symbol, of almost excessive protection to those charged or suspected of crime.
PiELmNARY HEARINGS AND INVESTIGATIONS
During preliminary investigations or hearings directed at determining who should be charged, all of the arguments for the privilege which apply to the defendant at the trial stage are applicable. There are, at this stage, additional reasons for granting immunity against compulsion to answer incriminating questions. In some of the preliminary proceedings, such as general grand jury inquiries, the investigation is secret and roving; the witness is not represented by counsel; there is no judge present to protect the witness against unfairness. In preliminary hearings before magistrates, the proceedings are summary and the suspect is often unrepresented. Moreover, at the preliminary stage, Wigmore's argument that the privilege is a spur to effective police work is more persuasive. There is a solid basis for his fear that groundless arrests and other police abuses would grow if the police could, without formal charge, bring persons before investigatory or hearing tribunals authorized to compel answers to incriminating questions.33
A troublesome problem during the preliminary stage has centered on a suspect's right to be free, not merely from compulsion to answer, but from any interrogation at all. In some jurisdictions, interrogation of the actual suspect under oath in a formal inquiry, whether or not he has been arrested or charged, and whether or not the inquiry is formally directed against him, has been held to be repugnant to the privilege even though the suspect has been fully warned of his right not to answer. (Although the Gilette case is usually cited for the view that the privilege bans the interrogation of the suspect, a majority of the court did not accept this view as a basis for decision.) But cf. tial defendant is given the same immunity against interrogation as the actual defendant if an investigation even though ostensibly general is in fact found to be directed at him.
Although this position has an appealing simplicity, there are historical and practical reasons for rejecting it. The early development of the privilege out of resistance to the oath ex officio in preliminary investigations appears to support this ban against interrogation. But this apparent support disappears in the light of a closer scrutiny of the purposes behind that resistance. Opposition to the oath was merely a means to other ends-the restriction of the jurisdiction of the ecclesiastical courts and protection against the compulsion to answer which followed the oath.3 5 Thus in the American colonies the oath was considered a species of torture. 36 This makes sense only if the oath presupposed a requirement to answer. And the usual constitutional phrasing of the privilege suggests that it was to protect against compulsion to answer and not interrogation, as such. In any event, the history of the preliminary investigation both in England and in America is inconsistent with the view that the privilege protects the suspect against preliminary interrogation. Fla. 8o, 187 So. 793 (1939) .
The interplay of the privilege and doctrines dealing with the voluntariness of statements made during legal proceedings makes a number of factors relevant to the legality of such interrogation-whether the suspect-witness was (i) under arrest; (2) under oath; (3) under a formal charge; (4) was warned of the privilege; and (s) whether he volunteered to testify. The significance of these factors singly and in combination on the admissibility of such statements and the relation of statutory provisions and constitutional interpretations are examined in 3 Wigmore, Evidence § § 842-52 (3d ed., i94o). See also Use in subsequent prosecution of self-incriminating testimony given without invoking privilege, 5 A.L.R. 2d 1404 (1949 1234-36 (1932 The implication of a tangled and obscure history will, of course, be less influential than judgments regarding the consequences of competing doctrines. It is to such considerations which we turn. To support the suspect's immunity from interrogation it may be urged: (i) The suspect's failure to answer counts as evidence against him. This is inconsistent with the policy of the privilege against self-incrimination, with the requirement that the state show probable cause, and with the desire to stimulate independent police investigation. (2) In general investigations, such as those originated by grand juries, the suspect may exercise his privilege not to answer without knowing he is an active suspect or that evidence already produced approaches probable cause. He may, therefore, be ensnared into claiming his privilege without being able to assess the practical need for disclosure or the prejudice which may result from his claim. 40 (3) Even though the suspect is advised of his privilege, he may waive it and may be subjected to unfair interrogation.
There is no entirely satisfactory answer to the first argument. The danger of silence in the face of accusation can never be entirely avoided because of the probative weight of the silence. This danger is not avoided in some situations even though the suspect is free from interrogation. Thus it is questionable that the suspect's claim of privilege in the face of interrogation is more prejudicial than his failure to make a statement at a preliminary hearing. The dangers of prejudice might, of course, be greater where a grand jury rather than a judicial officer is involved. But those dangers might be reduced by clear instructions against drawing adverse inferences from the claim of privilege. Such instructions, in a situation where there has been no charge, might be more effective than the corresponding instruction given at the trial stage.
With reference to the second argument, the possibility that a witness called in a general inquiry will be ignorant of his possible involvement seems remote. 4 ' But provision could be made for the unusual case by instructing all witnesses as to the general scope of the inquiry and the possibiity that witnesses may be indicted.
With example, before a magistrate or a judicial officer, the suspect, if he waives his privilege, will be protected both by the court and counsel, if he is present. In grand jury proceedings, despite their secrecy, the presence of the jury should also afford some protection against unfair tactics. In any event, the danger of unfairness to the suspect is considerably less in such proceedings than in police interrogation which is not barred by the privilege.
The practical difficulties created by the rule prohibiting interrogation of suspects seem to outweigh the difficulties it avoids. The application of the rule after interrogation involves the elusive question of the degree of suspicion attaching to a particular witness when he was called, a question peculiarly susceptible to the distortion of judicial hindsight. The application of the rule by the investigating tribunal obviously reduces its effectiveness. 43 The prohibition may also bar interrogation which would exculpate the witness 44 or others, thereby protecting them against the stigma, expense and inconvenience resulting from an indictment.
When there is a specific inquiry into the probable guilt of a particular suspect, the ban against judicial interrogation creates an unfortunate set of alternatives: Either all interrogation is banned despite the persuasive insistence of enforcement officers that it is indispensable, 4s or police interrogation, with all its dangers, is permitted. One would expect that the states which have barred judicial examination as repugnant to the privilege would, a fortiori, bar police interrogation. But they have not found the privilege a barrier against such interrogation.4 The net result is a queer set of doctrines, which bar interrogation in an orderly inquiry but permit it where the danger of physical abuse and unfair pressure is greater. It is in part this anomaly which has inspired recurring proposals for examination of the suspect before, or by, a magistrate, in lieu of unsupervised police interrogation. 49 it seems unfortunate that the proposal was rejected, in part because of fear of its unconstitutionality.s
There is language by the Supreme Court which warrants this fear. 51 Nevertheless, it is doubtful that this language would be followed. It runs counter to the use of the preliminary examination long after the privilege arose, a practice which the Court itself appeared to sanction in one case.s" Moreover, the Court has never accepted the contention that police interrogation of a suspect, even during the period of unlawful detention, is repugnant to the privilege 5 3-although there is language in Upshaw v. United States 5 4 which may be read as reserving that question. Police interrogation is fraught with much more danger to the suspect than is an 48 Ibid., at 249. The text of the proposed rule follows: "At the time of holding a preliminary hearing the commissioner may interrogate the accused person concerning his possible connection with the alleged crime, his whereabouts at the time, or other matters that may tend to show his guilt or innocence; provided, however, that the commissioner shall not so question an accused person until he has first informed him of his right to the advice of counsel, that he is under no obligation to answer any question, that any answer he chooses to give may possibly be used as evidence against him, and that his refusal to answer cannot be used in evidence against him." 
Tir= PARTY WITNssEs
Wigmore argued that the privilege should be accorded to third party witnesses in order to encourage their attendance at legal proceedings.
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It should be observed that this argument emphasizes not the individual's interest in privacy but the state's interest in disclosure. The protection of the state's interest scarcely justifies what appears to be a judiciallyimposed constitutional restriction on investigatory power5' This argument would, moreover, tend to support the application of the privilege to a third party only if there were grounds for believing that the privilege produced more information from such witnesses than it suppressed. This S',318 U.S. 332 (1943 (1948) . But the great differences between the problems of criminal enforcement in England and the United States suggest caution in importing the English rules. Should the policeman, like the Bobby, patrol his beat without a gun? Moreover, there is always the danger of error in assuming compliance by the police with paper rules prohibiting the use of common-sense expedients. Thus informal communication from a well-placed British observer indicates that the Judge's Rules against interrogation after arrest are frequently violated by the police. i* 8 Wigmore, Evidence § 2251, at 307 (3d ed., 194o).
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The extension of the privilege to witnesses who are not suspects or defendants in criminal proceedings is not required by the usual constitutional phrasing of the privilege. It is doubtful that constitutional provisions were designed to incorporate a witness' common-law privilege against self-incrimination. Marshall, C. J., in In re Willie, 25 Fed. Cas. 38, 39 (C.A. Va., i8o7) refers to the witness' privilege as "a settled maxim of the law" but makes no reference to the Constitution.-See also In re Strouse (Fed. case No. 13, 548) (1949) . In later decisions, the common-law protection has been read into constitutional provisions. Ibid., o . There is, of course, the possibility of proceedings with spurious suspects or parties, which would be trumped up to circumvent the actual suspect's or defendant's privilege by calling him as a witness. But this possibility appears to be fanciful. 8 Wigmore, Evidence § 2251 (3d ed., 1940), at 307. assumption is open to question. The prospect of claiming the privilege is, as we have seen, not attractive. To the community, it is admission of criminality. To the police, it may be an invitation to investigate the claimant or to investigate him more thoroughly. Moreover, in borderline cases, the prospective witness must reckon with the possibility that the claim of privilege will be denied by the tribunal.
s9 Finally, the privilege is in many jurisdictions denied to witnesses who urge they will be incriminated under the laws of another jurisdiction, federal or state.
6° As the Kefauver investigation has so dearly indicated, this limitation is growing in importance with the expansion of federal power, the overlapping of state and federal jurisdiction, and the increasing co-operation between the federal and state governments. Given these considerations, it is doubtful that a witness with a genuine option not to appear would be induced to appear by the existence of the privilege. Even where this inducement operates, it seems unlikely that it produces as much testimony as it suppresses by virtue of the claim of privilege by third party witnesses who cannot or do not avoid the witness box. Such witnesses will often invoke the claim to protect others rather than themselves. Although it is settled that A may not invoke the privilege to protect B, it is difficult to enforce this restriction whenever there are close relations between A and B. Accordingly, the third-party argument may well be inconsistent with its basic postulate-the desirability of increasing the amount of information supplied to the tribunal. In this context also, the fear of perjury or recalcitrance by the witness confronted with an incriminating question would appear to be the reason behind the privilege.
PRE-EXISTING DOCUmENTS
Both in England and in the United States, courts have held for a long time that the privilege operates to protect against the compulsory production of pre-existing writings. The Privilege Against Self Incrimination, 49 Yale L. J. io5g, io67-69 (1940) .
6o Consult cases cited in note iz supra; Privilege against self-incrimination as extending to danger of prosecution in other state or country, 59 A.L.R. 895 (r929); Privilege against selfincrimination as extending to danger of prosecution in another jurisdiction, 82 A.L.R. 1380 (1933) ; Privilege against self-incrimination as applicable to testimony that one has been compelled to give in another jurisdiction, 154 A.L.R. 994 (1945) .
61 Consult 8 Wigmore, Evidence § 2264 (3d ed., z94o); Morgan, op. cit. note i, at 34; Corwin, The Supreme Court's Construction of the Self-Incrimination Clause, 29 Mich. L. Rev. i, 13 et seq. (1930). nical criterion for the application of the privilege does not apply to docu--mentary evidence. Wigmore tells us that [tihe kernel of the privilege.., is testimonial compulsion.... The privilege protects a person from any disclosure sought by legal process against him as a witness....
For though the disclosure thus sought be not oral in form, and though the documents or chattels be already in existence and not desired to be first written and created -by a testimonial act or utterance of the person in response to the process, still no line can be drawn short of any process which treats him as a witness; -because in virtue of it he would at any time be liable to make oath to the authenticity or origin of the articles produced6
But it does not necessarily follow that the obligation to produce documents would involve the obligation to authenticate them under oath. It is true that, as the corporate cases suggest, once a requirement to produce is enforced, the "auxiliary" requirement to authenticate may follow.
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But this result is attributable, not to any requirement of logic, but probably to a skepticism about the wisdom of the privilege in general, and in particular as it applies to documents. It is also true that once an incriminating document is introduced there is increased pressure on the defendant to take the stand and exculpate himself. But this pressure exists when the accused is forced to expose an incriminating identification mark, or whenever the prosecution introduces any persuasive evidence.
More important than refinements concerning what constitutes "action qua witness" is the fact that the arguments for the privilege as applied to testimonial evidence are more attentuated when documents are involved. The most appealing argument, the protection of the nervous defendant from the terror of the witness box, is not even applicable. Since "the document speaks for itself," there is no need for the defendant to take the stand. The prosecution could be required to authenticate the documents without calling on the defendant.
There is in connection with documents an analogue of Wigmore's principal argument for the privilege which remains to be mentioned: If the privilege were withdrawn from documents, the "lazy prosecutor" might rely on a battery of vague subpoenas rather than on solid detection work. Prosecutors would be corrupted and privacy destroyed. These undesirable consequences, which seem more fanciful than real, may be avoided by the proper application of the Fourth Amendment's prohibition of unreasonable searches and seizures. It is that amendment rather 628 Wigmore, Evidence § 2264 (3d ed., 194o) at 363-64. But cf. 6 ibid., § 1844, at 565: "A person summoned by subpoena duces tecurn does not by merely attending and producing the document become the summoner's witness. He has himself furnished no testimony; the document is not receivable in evidence unless proved by someone; it is the person proving it, and not the person bringing it, who furnishes testimony." 63 See page 7oz infra. than the self-incrimination clause which has properly been said to be of pivotal significance in the protection of privacy. 6 4 Indeed, there is an element of paradox in a protection of privacy which operates only if the citizen can demonstrate a possible connection between his papers and crime. Finally, in important cases of law enforcement, where the privilege has not been applied to documents, viz., corporate records and required records, there is no evidence that the legitimate claims of privacy are afforded inadequate protection by the Fourth Amendment-properly construed.
The application of the privilege to documents may reflect the same unwillingness to command the impossible, which is the most intelligible basis for the application of the privilege to testimonial evidence in all situations, except perhaps the preliminary investigation. A party directed to produce an incriminating document would be tempted to destroy, conceal, or withhold it rather than to incriminate himself. Although wilful destruction might be punishable as contempt of court or as a violation of statutory provisions, proof would be difficult and defense against a charge of obstruction would invite perjury. In this connection, it may be significant that the principal exceptions to the rule that documents are privileged involve documents such as corporate records which cannot easily be destroyed or concealed.
CORPORATE DOCUMENTS
The rule that incriminating documents are covered by the privilege has, as we have seen, been limited by significant exceptions. In the corporate field, it is now settled that a corporation is not protected by the privilege against self-incrimination.'-Accordingly, a corporate officer may not withhold testimony or documents on the ground that his corporation would be incriminated. 66 Nor may a corporate officer withhold books on the ground that he would be incriminated thereby. 7 Even after the dissolution of a corporation and the transfer of its books, the transferee may not invoke the privilege as to the (formerly) cisive factor is the fact that the records were corporate records when made. 9 A corporate officer may, however, refuse to give oral testimony concerning corporate matters if he would personally be incriminated thereby 7 0 with this exception: A corporate officer who has been required to produce corporate documents which incriminate him may also be required to authenticate them. 7 1 The argument for withholding the privilege from corporations emphasized that the corporation was created by the state of incorporation for the benefit of the public, that the state's reservation of visitatorial power was inconsistent with the recognition of the privilege, that the national government in the sphere of national regulation should have the power of the state, and that since illegality could be determined only by examination of the papers, the withdrawal of the privilege from corporations was indispensable to effective regulation. But the doctrinal arguments begged the essential question-the extent to which the visitatorial power was subject to the constitutional provisions against self-incrimination.
This difficulty is sharpened by the English cases on self-incrimination and the American cases on search and seizure. The English cases, although recognizing the visitatorial power, have accorded the privilege against self-incrimination to corporations;72 the American cases have generally accorded them the privilege against unreasonable searches and seizures 7 3 even though the "logic" of the self-incrimination cases would have been equally applicable to search and seizure cases. The denial of the privilege to the corporation as such would have involved only a minor victory for law enforcement if a corporate officer had been permitted to withhold corporate books on the ground that they would incriminate him. Effective enforcement of criminal statutes applicable to corporations presupposes the personal criminal accountability of search without a warrant of any premise licensed to sell intoxicating liquor is constitutional. "The acceptance of the license is necessarily an acceptance of the accompanying statutory conditions, or as to the premises is an implied waiver of the search-and-seizure provision of the Constitution.") the natural persons responsible for corporate criminality. The decision in Wilson v. United States 7S was designed to facilitate such accountability, by rendering corporate books completely unprivileged. Invoking waiver notions, the Court found that "the custodian has voluntarily assumed a duty which overrides his claim of privilege,"7 6 that "in assuming their custody, he has accepted the incident obligation to permit inspection";77 "the reserved power of visitation would seriously be embarrassed, if not wholly defeated in its effective exercise, if guilty officers could refuse inspection and records of the corporation. ' 78 In view of the importance sometimes attached to the ownership of documents by the claimant of the privilege, 79 it is worth noting that the Court in the Wilson case, by elaborating the waiver notion, implied that the lack of ownership of documents did not per se render a claim of privilege ineffective.
The Court's argument in the Wilson case did not squarely meet the dissenter's contention that the imposition of the obligation to permit inspection conflicted with the "spirit of the privilege," that "a witness shall not be used in any way to his crimination." 8 No talk about the corporate entity could obscure the fact that the corporate officer could be forced to produce a self-incriminating document. Nor could talk about the visitatorial power disguise the fact that the impediment to prosecution raised by a corporate officer's claim to the privilege was essentially no different from the difficulties raised by any claim of the privilege. Moreover, the Court's reliance on the waiver notion raised the usual question: Why not a broader waiver, a waiver of the privilege as to oral testimony by a corporate officer regarding corporate affairs. The custodian could have been found to have "voluntarily assumed [this] duty which overrides his claim of privilege. ' ' Sx The difficulties in the rationale of the Wilson case suggest that the Court in the corporate context was moved by the same considerations of expediency which, as we shall see, are behind the required-records doctrine. The power of government had been invoked to check the excesses of corporate combination. Obstacles to the exercise of government power were to be swept aside. It is probably no accident that the first caseHale v. HenkelS2-which suggested the rationale for withdrawing the 75 221 U.S. 361 (i91i). 77 Ibid., at 382. 76 Ibid., at 38o. privilege from corporate books was an anti-trust case. "Corporations" were closely identified with the odious trust. 8 3 Anti-trust cases are hard to prove even with the defendants' books and records. This, of course, is true regardless of the formal legal structure of the defendants' business operations.
DOCU-ENTS OF UNINCORPORATED ASSOCIATIONS
In dealing with the question of whether the doctrines developed for corporations would be carried over to labor unions, the Court let the doctrinal cat out of its transparent bag. In United States v. Whie, 4 the Court held that a union officer, whether or not a member of the union, could not withhold union documents regardless of whether they would incriminate him or the union. A majority of the Court of Appeals ( 3 d Circuit) had rejected the asserted analogy between labor unions and corporations, on the ground that the union was not created by the state, and that its affairs were not subject to the state's visitatorial power. Accordingly, the Court of Appeals had ruled that the custodian of union documents, provided that he was also a union member, was entitled to withhold documents which would incriminate him"S Mr. Justice Murphy, speaking for the Court, dismissed as unimportant the diffrences between corporations and voluntary associations. He declared that "the fact that the state charters corporations and has visitatorial power over them provides a convenient vehicle for justification of governmental investigation of corporate books and records" 8 6 (emphasis supplied). The decisive justification was "public necessity"-"the inherent and necessary power of the federal and state governments to enforce their laws." 87 Reshaping history to meet the demands of necessity, 8 Mr.
Justice Murphy also referred to the historic function of the privilege as that of "protecting only the natural individual from compulsory incrimination through his own testimony or personal records. '89 Earlier in the opinion he had also brought in title notions, stating "the papers and effects 8 3 Consult Lloyd, Wealth Against Commonwealth 1-2 and passim (1894). 84 322 U. S. 694 (1944) . For a collection of earlier cases involving the documents of associations, see Privilege against self-incrimination as available to member or office of unincorporated association as regards its books or papers, 152 A.L.R. 1208 (1944 (1944) . The opinion also referred to the suability of a union as an entity under federal law. Ibid., at 7M5. Although this may be seized upon as a basis for distinction in states which reject the entity theory, it is doubtful that this subtlety will be given any weight.
88 See note 68 supra. 89.322 U.S. 694, at 701 (I944).
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which the privilege protects must be the private property of the person claiming the privilege or at least in his possession in a purely personal capacity. ' 90 To determine the applicability of the privilege to documents of an organization in the hands of an officer or member incriminated thereby, i.e., to determine whether possession was held in a "personal capacity":
The test ... is whether one can fairly say under all circumstances that a particular type of organization has a character so impersonal in the scope of its membership and activities that it cannot be said to embody or represent the purely private or personal interests of its constituents, but rather to embody their common or group interests only. If so, the privilege cannot be invoked on behalf of the organization or its representatives in their official capacity. Labor unions-national or local, incorporated or unincorporated--clearly meet that test. This test will produce serious uncertainty. Professor Morgan has said that most voluntary organizations "of any importance" would meet the test, 92 i.e., their records would be unprivileged. The unresolved question is what are the criteria of importance: the size of the association's operations, the number of its members, the proportion of their total time given to group activities. 93 There are more substantial difficulties with the test than its vagueness. It is a questionable premise that some organizations represent only purely private interests of their members and other organizations represent group interests only. All associations obviously represent both personal and group interests. 94 This would be as true of a two-man partnership as of a national labor union.
Moreover, the criterion of importance or of the impersonal character of the organization has no dear-cut relationship to the purpose of the privilege as defined in the White case. Whatever its larger purposes, the privilege, Mr. justice Murphy declared, "protects the individual from any disclosure in the form of oral testimony, documents, or chattels by legal process against him as a witness. There is another source of uncertainty in the White opinion, which flows from the statement already quoted, that the "papers and effects which the privilege protects must be the private property of the person claiming the privilege, or at least in his possession in a purely personal capacity." 97 Possession in a purely personal capacity where the possessor is not an agent of a large association or a corporation is an elusive concept. Does an agent of an individual owner, in possession of a document, have possession "in a purely personal capacity?" What of a co-conspirator who has been lent an incriminating document by a confederate? There is nothing in the Court's opinion which will answer these questions. Moreover, there is no apparent relationship between the character of possession and the policy of the privilege which will help answer them. In his dissent in the Shapiro case Mr. Justice Frankfurter intimated that a possessor of a document could not withhold it on the ground that it was privileged. In explaining the Wilson case, he stated: "The Court's holding boiled down to the proposition that 'what's not yours is not yours.' It gives no sanction for the bold proposition that Congress can legislate private papers in the hands of their owner, and not in the hands of a custodian, out of the protection afforded by the Fifth Amendment." 335 U.S. i, s8 (1948) . But the elaboration of the waiver rationale in the Wilson opinion suggests, as has already been indicated, that lack of ownership was not there considered decisive. See also the cases cited note 68 supra, in which the privilege was denied to the individual owner of documents which were corporate documents at the time they were prepared.
The Comments on Rule 206 do not advance any reasons for engrafting this exception but merely predict that courts will treat documents not owned by the possessor as corporate documents. The waiver rationale elaborated for corporate documents scarcely applies to the situation covered by Rule 206. Accordingly, the Comments may be read as a guess that courts would seize on the fact that possession is not coupled with ownership as a device for limiting a questionable rule. It is difficult to see anything in the policy of the privilege which should operate to make title notions decisive. If a subpoena involves testimonial compulsion, that compulsion exists regardless of whether the person subpoenaed has title to the documents called for. If the privilege is designed to protect witnesses from unpleasant choices, its applicability should not depend on title because title is irrelevant to the attractiveness of the alternatives open to the witness subject to a subpoena.
Rule 2o6 might be supported on the grounds that considerations of procedural convenience override the considerations underlying the general rule of protection: Where possession of a document is held in defiance of a lawful owner who wishes the government disclosure order to be obeyed, Rule 206 could be justified as a short-cut which would save the owner the trouble of retrieving the document. Moreover, even though the owner sanctions the possession, it appears that if the owner were subpoenaed to produce the document, he would be under a duty to demand the documents from the possessor. 9 9 Accordingly, if a subpoena has been issued to the owner, retention of the document by the possessor would be wrongful if the owner discharged his duty to demand the document. Thus the denial of the privilege to the possessor could be justified as a device which makes it unnecessary for the government to subpoena the owner or for the owner to vindicate his superior rights to possessiono°A n interesting complication develops when both the owner and another person in possession of a document would be incriminated thereby. Since the owner, as such, is not entitled to invoke the privilege,°z it would appear that under Rule 2o6, the document would be unprivileged. This result seems strange: If the denial of the privilege to the possessor rests on the assumption that the owner could be required to demand the docu- ment and turn it over to the government, the assumption is unwarranted when the owner would also be incriminated. The opposite result is equally strange: If the owner not in possession or the possessor who is not the owner may not invoke the privilege, it is difficult to see why the rights of either to claim a personal privilege should be increased because both would be incriminated.
Shapiro v. United States-REQu=hD RECOiDS
It was against the background of the limiting doctrines discussed above that the Supreme Court confronted the problems raised by Shapiro v. United States.Y Shapiro, a licensee under OPA food regulations, had been suspected of having made tie-in sales in violation of those regulations. He was served with a subpoena directing him to produce certain records which OPA regulations required him to keep. At Shapiro's appearance with those records before an OPA hearing officer, his lawyer asked whether Shapiro was being granted immunity "as to any and all mattersfor information obtained as a result of the investigation and examination of these records."' 0 3 The hearing officer, more circumspect than illuminating, replied that "the witness is entitled to whatever immunity flows as a matter of law from the production of those books and records which are required to be kept pursuant to M.P.R.'s 271 and 426.11104 Shapiro, after claiming his "constitutional privilege" and his statutory immunity, produced the subpoenaed records. In his trial for having made illegal tie-in sales, his plea in bar based on a claim that Section 202 (g) of the Emergency Price Control Act 0 s immunized him from prosecution, was overruled. His conviction followed and was affirmed by the Court of Appeals for the Second Circuit,°6 and then by a sharply divided Supreme Court.
The majority interpreted the statute as conferring immunity only when 10 335 U.S. 1 (1948 a witness is required to present evidence covered by the privilege against self-incrimination. It supported its conclusion that the records produced by Shapiro were not privileged by invoking the principle announced by Mr. Justice Hughes in the Wilson case and reaffirmed in the Davis case.
[The privilege which exists as to private papers cannot be maintained in relation to "records required by law to be kept in order that there may be suitable information of transactions which are the appropriate subjects of governmental regulation, and the enforcement of restrictions validly established."107
Mr. Justice Frankfurter, in a strong dissent, argued that the Court had needlessly reached a grave constitutional question by adopting a "sophisticated" construction of the immunity provision which, read literally, conferred immunity.°8 On the constitutional question, which is our primary concern, Mr. Justice Frankfurter, although conceding the validity of the record-keeping requirements, denied that the mere requirement that records be kept rendered the required records unprivileged."°9 Mr. Justice Frankfurter challenged the majority's reliance on the Wilson dictum, urging that Mr. Justice Hughes had himself limited this dictum by invoking precedents which involved not merely "required" or "quasi-public" records but truly public records, i.e., those kept by public officers in the discharge of their public duties."1 0 But with deference, it is submitted that those precedents do not support the asserted limitation on the scope of the Wilson dictum. This will be clear from an examination of State v. Donovan," " ' one of the cases cited by Mr. Justice Hughes. In that case, the privilege was held inapplicable to a register of sales of intoxicating liquor kept by a druggist pursuant to a statute providing that such rec-'07335 U.S. I, 33 (1948) ; 116 U.S. 616 (1886). A similar dictum laid down in Boyd v. United States, xx6 U.S. 616, 623-24 (r886) was quoted in the Shapiro case, 335 U.S. 1, 33 n. 42 (1948) . While the majority opinion pointed to this dictum, Mr. Justice Frankfurter pointed to the result in the Boyd case. 335 U.S. 1, 67-68 (1948) . An importer, although required to present the original invoice to the collector in order to clear goods for entry, was held privileged from producing it in a subsequent forfeiture proceeding. The apparent conflict between the result and the language in the Boyd case may have resulted from the double meaning of the word "required." The invoice was "required" only as part of an application for governmental permission to carry out a transaction. It was not "required" in the sense that a failure to record an executed transaction would be subject to penal sanctions. And it is such records which typically constitute required records for the purpose of applying the self-incrimination clause. Indeed, the Boyd dictum seems to reflect this distinction.
Xo Although the controversy regarding the interpretation of the immunity statute will not be discussed here, it seems appropriate to suggest that the difficulties revealed in the Shapiro case and in United States v. Monia, 317 U.S. 424 (1929) . It may, however, be argued that the situation is significantly different where required records are made accessible not only to enforcement officers as in the New Mexico case but also to the general public as in State v. Donovan. This distinction was not, however, made in the Wilson opinion, and it is difficult to see why it should be made. If, despite the privilege, incriminating records may be made available to both the government and the public, the privilege should not be an impediment to disclosure to the government alone. The only apparent basis for holding otherwise is that legislation opening required records to public inspection would be more vulnerable to attack on constitutional grounds other than the privilege, since a stronger social justification would presumably have to be made out for a broader invasion of privacy. But this approach would produce strange results. It would require the government to provide for a broader invasion of privacy than it deemed necessary in order to secure the validation of a more limited invasion or would, at least, require it to show that a broader invasion would be justified before a limited invasion were sustained. records as "public""X 7 or that characterization was merely a metaphor describing the unprivileged character of records which were held to be "public" only because they were required. (1947) . English courts have similarly held that required records are unprivileged. Thus in Bradshaw v. Murphy, 7 C. & P. 612 (N.P., 1836), a vestry clerk was required to produce the vestry book despite the claim that he would be incriminated thereby. Mr. Justice Frankfurter argues that the basis of the decision was the fact that the clerk was a public officer and the fact that the books were not his. But the court relied on a different rationale: "It is a book directed to be kept by the second section of the stat. 58 Geo. 3, c. 69. You must produce it." See also Rawlings v. Hall, i C. & P. 11, 13-14 (N.P., 1823 (1944) , sustaining enforcement provisions of a judgment restraining violations of the anti-trust laws which required the defendant corporation to give the Department of Justice access to all records "relating to any of the matters contained in this judgment ... subject to any legally recognized privilege." Rejecting the claim that this discovery provision and related ones provided by the decree were unconstitutional, th4 Court emphasized the need for drastic action in order to achieve the statutory objective. The defendant, a corporation, could not, of course, invoke the Fifth Amendment. But the same Perhaps these considerations explain the petititoner's failure to raise the constitutional question in the Shapiro case." Although Mr. Justice Frankfurter's interpretation of the precedents is questionable, there can be no quarrel with his conclusion that the required-records doctrine, where it operates, abrogates the privilege..The consequence of the doctrine is that Congress by passing a statute requiring the keeping of records may, subject to elastic limitations,-3 withdraw a constitutional privilege from those records. This is a bizarre result in a constitutional system. The technical rationale for this inroad on the Fifth Amendment has been an il-defined notion of waiver, i.e., a person who carries on activities subject to record-keeping requirements waives the privilege as to those records' 24 But since the "waiver" is said to result from the statutory requirement, the waiver rationale is generally no more than a statement that books required to be kept are not privileged because they are required to be kept."
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Wigmore, in explaining the doctrine, embroidered the waiver notion with rhetoric that was more complicated" 26 but no more persuasive. Professor Morgan, after showing that Wigmore's rationale will not survive analysis"2 7 has submitted the following explanation:
argument-the demands of effective regulation which underlie the decision in the Shapiro case-was used to support the conclusion that the decree did not violate the Fourth Amendment.
-See335 U.S. 1, 32 (1948). "3 See page 714 infra. "24 "The fundamental ground of decision in this class of cases, is that where, by virtue of their character and of the rules of law applicable to them, the books and papers are held subject to examination by the demanding authority, the custodian has no privilege to refuse production although their contents tend to incriminate him. In assuming their custody, he has accepted the incident obligation to permit inspection" (emphasis added). Wilson v. United States, 221 U.S. 361, 381 (igii).
The question which the passage obviously begs is whether "the books and papers are held subject to examination by the demanding authority." s See Frankfurter, J., dissenting in Shapiro v. United States, 335 U.S. r, 51 (1948). M6 Wigmore, after explaining that a public official has no privilege as to official books because his assumption of office involved an implied undertaking to yield the official documents, stated:
"The State requires the books to be kept, but it does not require the officer to commit the crime. If in the course of committing the crime he makes entries, the criminality of the entries exists by his own choice and election, not by compulsion of law. The state announced its requirement to keep the books long before there was any crime; so that the entry was made by reason of a command or compulsion which was directed to the class of entries in general, and not to this specific act. The duty or compulsion to disclose the books existed generically, and prior to the specific act; hence the compulsion is not directed to the criminal act, but is independent of it, and cannot be attributed to it."
Wigmore then treats as public records records required to be kept by a private citizen, the citizen for this purpose becoming an "ad hoc public officer." 8 Wigmore, Evidence §2250c, at 349 ( 3 d ed., 194o) . 127 Consult Morgan, op. cit. supra note x, at 36.
In situations where a license is required for engaging in the activity and the objecting party is a licensee, judicial reliance for support of the regulation is upon waiver by acceptance of the license as in State v. Sterrin."s It would not be difficult to produce arguments based upon the historical background of the privilege for the proposition that it never was conceived to have application to such situations, and to buttress them by considerations of overpowering public policy for the preservation of life, property and public safety. Where the activity is such that the state may properly require a license which would operate as a waiver of the privilege, it may impose an equivalent condition upon engaging in the activity. On this theory the statutes are justified which authorize service of process without the state on non-resident motorists in actions brought against them for injuries inflicted within the state.-9 Professor Morgan's rationale, which was put forward without reference to the Shapiro case, is not without its difficulties.
It is true that a distinction between recording requirements and testimonial requirements would be justified by the history of the privilege.
Originally, the privilege was designed to bar "the employment of legal process to extract from a person's own lips an "admission of his guilt.'
But if it is this item of history which is pertinent, it obviously suggests a broader distinction, viz., that between pre-existing documents and oral evidence. It is true also that the privilege was originally recognized in situations where a recalcitrant might summarily be subject to legal compulsion to produce the incriminating matter. 3 ' Since such compulsion does not exist with reference to the recording requirement, it is arguable that the privilege does not invalidate such requirements and that sanctions for noncompliance could be imposed for failure to record matter even though it was incriminating. But this argument does not technically support the conclusion that the required records if kept could be subpoenaed even though they were incriminating. That conclusion is, of course, supported by a practical argument, i.e., that the purpose of the recording requirement would be frustrated unless the data required could be subpoenaed or inspected in connection with an enforcement action. But this argument poses, and does not answer, the question of whether the privilege is designed to impose such an impediment to enforcement. Nor does a refer- ence to the existence of the power to license answer this question. The power to license does not necessarily include the power to require the waiver of a constitutional privilege as a condition of securing the license.
The waiver-license theory pushed to the limits of its logic would justify the state's requiring an actual licensee or one whom the state could require to become a licensee, as well as the agents of actual or possible licensees, to give incriminating testimony regarding the activity which is or could be regulated. But in the Shapiro case, the Court stated that "oral testimony by individuals can properly be compelled only by exchange of immunity for waiver [sic] It may be assumed at the outset that there are limits which the Government cannot constitutionally exceed in requiring the keeping of records which may be inspected by an administrative agency and may be used in prosecuting statutory violations committed by the record-keeper himself. But no serious misgiving that those bounds have been overstepped would appear to be evoked when there is a sufficient relation between the activity sought to be regulated and the public concern so that the government can constitutionally regulate or forbid the basic activity concerned, and can constitutionally require the keeping of particular records, subject to inspection by the Administrator.13s
The foregoing standard makes it easy to pose difficult cases. Suppose, e.g., the federal government in order to enforce the Mann Act required the keeping of records of all interstate excursions involving women. 
34
Ibid., at 65. 3s Ibid., at 32.
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The purpose of the hypothetical statute is not obscured by the fact that some of the recorded transactions would be innocent. Innocent transactions can always be brought under the record-keeping requirements by draftsmanship which makes the category of transactions to be recorded broad enough to include both legal and illegal transactions. CL Section 6 of the Mann Act, 36 Stat. Would that requirement be valid? One can fit the statute under the standard announced by the Chief Justice in the Shapiro case, but it obviously has a different flavor from statutes requiring records as an incident of a comprehensive regulatory program.
It is not easy, however, to say precisely what the difference is. Perhaps it is that the sole or the dominating purpose of the hypothetical record requirement appears to be to compel criminals to keep incriminating records to be used to convict the record-keepers in subsequent criminal trials. Where this appears to be the dominant purpose, a compelling argument may be made that the statutory requirement would appear to be invalid under the Fifth Amendment or, at least, ineffective to destroy the privilege. The OPA requirements could be said to have had an independent purpose: Facilitating the determination or modification of price ceilings by preserving relevant data.1 7 There are obvious difficulties with a test which stresses an independent purpose. It is almost always possible to suggest some independent purpose, e.g., the need for data bearing on the question of whether more investigators or new laws are needed. Furthermore, the existence of a proper purpose for record-keeping would not necessarily justify the use of the records for an improper purpose-self-incrimination. Finally, the criterion laid down by the Court does not specifically exclude records whose "sole" purpose is to furnish a diary of crime to the prosecution.
Although it is arguable that under the Court's language, a record-keeping requirement "reasonably" related to the enforcement of a valid substantive regulation will itself be valid, the Court's language is so elastic as to suggest that a different test will evolve. Under this test, the governmental need for records to enforce a particular policy, the existence of a purpose other than getting documentary confessions, and the extent of the encroachment on the citizen's privacy may all be weighed. In applying the test, less weight may be given to "business privacy" as opposed to "personal privacy," however difficult it may be to draw that distinction.
INCoME TAX AND REVENUE RECORDS
It is surprising that the applicability of the required-records doctrine to the record-keeping and disclosure requirements under the internal revenue laws has not been clearly settled. 8 3 Comments written after the 137 Shapiro v. United States, 335 U.S. 1, 8 et seq. (1948) . 138 Section 3614 of the Internal Revenue Code authorizes the Commissioner or his delegees, for the purpose of ascertaining the correctness of any return or for the purpose of making a return where none is filed, to examine relevant books and records, and to require the attendance of knowledgeable persons. Section 3615 authorizes the collector to summon persons and to require them to produce books and records and to give testimony under oath, at a specified Shapiro case have suggested that the privileged character of taxpayers' records is not affected by that decision.1 39 If by that it is meant that a taxpayer may, on the ground that he would be incriminated thereby, withhold required records sought by the revenue authorities in order to fix tax liability, the conclusion is open to serious doubt. It is true that several lower federal court cases 40 indicate that the taxpayer may withhold required records from revenue agents seeking to determine the amount of his tax liability. But these cases, which do not even discuss the required-records doctrine, are of doubtful authority for two reasons: (i) the implications of Sullivan v. United States, ' 4 ' decided by the Supreme Court in 1927; (2) although a formal distinction between regulatory and revenue records may be made, that distinction is insubstantial in the light of the purposes underlying the required-records doctrine.
In Sullivan v. United States, the defendant, indicted for failing to file an income tax return, defended on the ground that he was privileged to withhold it because it would have disclosed his illegal bootlegging activities. The Supreme Court, reversing the Fourth Circuit Court, which had sustained that defense, held that the privilege did not justify the failure to make any return; the proper course for the defendant would have been to file a "return" and to claim his privilege with reference to answers which he considered protected. Although not directly passing on the proper disposition of such a claim, Mr. Justice Holmes, speaking for a unanimous time and place. Failure to appear and testify or to appear and produce books in compliance with a summons issued by a collector under Section 361S is expressly made a crime, punishable by fine and imprisonment, Section 3616. On the other hand, the Code does not specifically provide that noncompliance with a demand or summons under Section 3614 ispunishable. that an individual who is summoned under Section 3614 and refuses to answer a proper question is subject to Section 145 of the Code, which makes the wilful failure to supply any information or to keep any records required by the Commissioner a crime punishable by fine and imprisonment. United States v. Murdock, 284 U.S. 141 (i93i). The Regulations require taxpayers to keep the books and records necessary for the determination of their tax liability. Court, suggested that it might be rejected.142 His cautionary language, when read in the light of the government's contention in the Sullivan case that a tax return was a public record within the meaning of the Wilson dictum,1 4 -casts doubt on the applicability of the privilege to income tax returns-doubts which are equally applicable to required tax records.
If the questions left open by the Sullivan case are resolved in the light of the purposes underlying the required-records doctrine, it seems likely that tax records will be given no more protection than records required by the OPA. It is true that the Court in the Shapiro case spoke in terms of records required for regulatory purposes and that this language. could be seized upon as a basis for distinguishing tax records and excluding them from the operation of the required-records doctrine. This distinction, however, lacks substance. There appears to be no reason for holding that the Constitution imposes greater restraints on disclosure when the revenue power rather than the regulatory power is involved. Revenue, the backbone of enforcement, goes to the heart of effective regulation. It would be paradoxical for the Court, after having removed the privilege from records required as an incident of a regulatory program-in order to facilitate enforcement-to stop short where revenue records are involved. And Mr. Justice Frankfurter's dissent in the Shapiro case indicates that he would not add this paradox to the law of the privilege.44
Complications are introduced when records required by statute for the purpose of determining tax liability are allegedly being examined for other purposes. Such complications will, of course, arise whenever Agency A is charged with using its informatory powers for Agency B, and the ensuing discussion, although dealing largely with tax records, will also illustrat6 the general range of problems involved whenever records are X42 "It would be an extreme if not an extravagant application of the Fifth Amendment to say that it authorized a man to refuse to state the amount of his income because it had been made in crime." 274 U.S. 259, 263 (1927) . This quoted statement is ambiguous. It may mean that the connection between a statement of the amount of one's income and a crime is not close enough for the statement to be privileged; or it may mean that income tax reports, as such, are not privileged.
Although the Sullivan opinion dealt with required reports to the government rather than required records open to inspection, no distinction has been drawn between the privileged status of these two informatory devices. See Rodgers v. United States, 138 F. 2d 992 (C.A. 6th, 1943) Where an examination is being conducted by revenue authorities ostensibly for revenue purposes, it is doubtful that courts will undertake to determine whether the examination is in actuality prompted by some other purpose. Such an inquiry raises so many practical difficulties that it is likely that the "power" of the revenue agent rather than his "motive" will be decisive.x s
Where an agency not authorized by statute to inspect the required records seeks to subpoena or examine them, a different question is raised: Whether records required under a particular statute are unprivileged only in the proceedings contemplated by the particular statute or whether the required records are unprivileged generally. Could the Securities and Exchange Commission, for example, in an investigation of market manipulation, compel the production of incriminatory records which are required to be kept only under the revenue statutes? Mr. Justice Frankfurter in his dissenting opinion in the Shapiro case read the majority opinion as rendering records required for one purpose unprivileged for all purposes.14 6 This result might follow from a mechanical application of the "public document" metaphor. But there are persuasive reasons for rejecting it: Congress by requiring the keeping of records to achieve a particular purpose has indicated only that privacy, or more bluntly, the privilege, should yield to that purpose. It does not follow that the privilege should yield to other regulatory purposes.
A related problem would arise where the revenue authorities examined records for revenue purposes and discovered criminal violations of the tax laws or other laws and turned summaries over to enforcement officers. Would a motion to suppress such evidence as illegally required be granted? The answer will depend on the value attached to the privilege and to the importance of discouraging Agency A from inducing Agency B to use its investigatory power on A's behalf. Although it is possible to argue that such exchange of information must be barred to prevent the indirect expansion of Agency A's powers, and the use of Agency B's powers for illicit purposes, the argument is not persuasive: the citizen's privacy has already been invaded; he has already produced records unprivileged when demanded by Agency B. To prevent the use by Agency A of the informa-14S Cf. In re International Corporation, 5 F. Supp. 6o8, 6ii (S.D.N.Y., 1934 149 The Act classifies Communist organizations as "Communist-action" and "Communistfront" organizations, Sections 3(3) and (4). Both types of organizations are required to register with the Attorney General, the registration statement to include the names of officers and a description of their duties and an accounting of receipts and expenditures, during the preceding year. Section 7(d)(i), (2) , (3). The registration statements of "action" organizations must include a list of their members. Section 7(d) (4). All registers are open to public inspection. Section 9(b). Both types of organizations are required to keep records of current receipts and expenditures, as prescribed by rules of the Attorney General. Section 7(f)(I). "Action" organizations must, in addition, keep records of members and active participants. Section
7(0(2).
'sO A member of an action-organization is required to register with the Attorney General if his organization has either failed to register within the time specified or is known by the member to have registered without including his name. Section 8(a) and (b). Publication in the Federal Register of a final order directing an organization to register constitutes notice of that fact to all members. Section 13(b).
'SI A Board order becomes final only after judicial review has been waived or has sustained the order. See Section 14(b).
's2Sections 7 and 8 appear to require registration prior to the issuance of an order. But other provisions indicate that the obligation imposed by these sections is imperfect since it is not supported by sanctions until a final order has been issued. See Sections 15(a), 13(a The conventional questions of self-incrimination ss raised by the disclosure requirements imposed on organizations are relatively easy to dispose of. Under the doctrine of United States v. White, the pre-existing documents of "impersonal" associations are, as we have seen, s6 unprivileged. Presumably, reports required from an association will be subject to the same limitationM v even though the association or its agentwho is to prepare the report will be incriminated thereby. It is true, of course, that it is not clear which associations are so "personal" as to fall outside of the White doctrine. An association which represents the basic political loyalties of its constituents could easily be labeled "personal." But it would be hard to square such a result with the not unreasonable legislative finding in the McCarran Act that the Communist movement is a world-wide conspiracy., , A world-wide conspiracy can scarcely be more personal than a local labor union. s9 In examining the self-incrimination problems raised by the registration requirements imposed on individuals it is useful to divide these requirements into two categories: (i) the statutory requirement that a member of an action-organization register as such (this presumably means that he state the fact of his membership), " 6o (2) the supplementary registration requirements imposed by the regulations and the registration form promul-TS3 Sections 7(d), 7(e), 7(f), 8(c).
154 Section 4 (f).
'SS "Conventional" questions of self-incrimination are, in this discussion, distinguished from questions raised by doctrines concerning "coerced" statements. The latter questions, which concern the registration requirements imposed on organizations as well as those imposed on individuals, are discussed page 721-22 infra.
XS6 See page 704-6 supra. 'S7 See note 142 supra. 158 Consult Section 2(i). The phrase "shall... register... as a member" in Section 8(a) is ambiguous in that it does not clearly indicate whether a potential registrant must merely execute the prescribed registration form or whether he also must declare himself to be a member on the form or otherwise. But Section 8(c), which provides that registration shall be accompanied by the pre scribed registration form, seems to require both a declaration of membership and the execution of the registration form. See House Rep. 298o on H.R. 9490 (a predecessor bill), 8ist
Cong. 2d Sess. ii (ig5o), which adopts this construction. gated by the Attorney General.""' Critics of the Act have been preoccupied with the statutory requirement and, on the basis of a conventional selfincrimination analysis, have found it incompatible with the privilege. 1 6 2 The ensuing discussion will suggest (i) that this emphasis on the statutory requirement is misplaced because that requirement is of negligible importance; (2) that the important questions of self-incrimination are raised by the supplementary requirements prescribed by the Attorney General; (3) that these requirements violate the privilege unless the Shapiro doctrine is held to be controlling; and (4) that doctrines relating to coerced statements, rather than a conventional self-incrimination analysis, 6 s are pertinent to the validity of the statutory requirement. The last point, which will be discussed first, requires an examination of the peculiar position of the registrant under the Act.
Under the Act, a member of an action-organization has only an imperfect obligation to register until an order directing him to register becomes final; 16 4 for it is the final order which brings into operation the sanctions imposed for failure to register. After the order becomes final, the potential registrant has no choice regarding the tenor of the statement about his membership. He must register as a member even though he believes in good faith that he is registering an untruth. 6 s Moreover, registration of the fact of membership in compliance with an order does not furnish the government with any data or clues it did not already have. The registrant merely confirms the fact-his membership status-which the government was required to establish as a prerequisite for the final order directing registration. Thus the individual registrant is, with respect to the statutory requirement, in a position similar to that of a thief who, after being convicted of theft, is required to register the fact of his theft regardless of his belief about his innocence.
The conventional self-incrimination analysis seems inapplicable to the 164 See note 1x supra. 16s It is not clear whether the registration form incorporates this requirement. Item 3 calls for the name of each action-organization of which registrant is a member. Does the statute permit a person subject to a final registration order who does not answer this item to relitigate the question of his membership in a prosecution under Section i5(a) (2) of the statute? In this connection, it is pertinent that the regulations provide that they are to be read together with, and are not to limit, the statute. Consult Dep't. of Justice Order 4147, supra note x6x, at § 11.3. peculiar position of the registrant when he is directed, at the risk of criminal punishment, to tell the government what it has already been found to be true. Since the registration flows not from the individual's determination that he is a member but from a governmental direction to register as such, doctrines regarding "involuntary" confessions appear to be applicable. Registration as a member in response to a governmental command supported by criminal sanctions appears to be no less the product of coercion than a confession prompted by a threat of long imprisonment unless a specified confession is made. Accordingly, even in the absence of the immunity provisions, the admissibility, in a criminal prosecution of the registrant, of evidence of his registration as a member as proof of the fact of membership, would be barred by doctrines excluding coerced statements.,
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In addition, the coercion to register predetermined data may well render the provision requiring such registration invalid. Although the legislature may attach certain consequences, including a duty to furnish information, to an administrative determination,' 6 7 it does not follow that it may compel a person to parrot an official finding which he does not believe to be true. Such compulsion resembles the Soviet tactic of requiring those found guilty, not only to pay for, but also to proclaim, their guilt. Such compulsion seems especially odious in the context of due process notions, when it touches the sensitive area of personal association. Finally, the exercise of this compulsion in the McCarran Act cannot be justified as being necessary to achieve any of the consequences of registration since these could flow from the administrative determination itself. (Parenthetically, it should be observed that the implications of the -coercion argument are equally applicable to the requirement that an organization directed by a final order to register as an action or front organization, register "as such.") The acceptance of the coercion argument need not have any practical consequences. Such consequences could be avoided either by omitting from the registration form any requirement that the registrant state the fact of his membership or by including only a requirement that the registrant list the action-organizations of which he was found to be a member by the Board. The use of either device would avoid the contention that the registrant is forced to affirm what, in good faith, he does not believe. At the same time, the use of such devices would not deprive the governx66 If this conclusion were rejected and a self-incrimination approach were adopted, the adequacy of the immunity provisions with respect to the statutory requirement would have to be considered. This question is discussed page 724 infra. ment of any information which it did not already have. Moreover, even if the statutory requirement were held invalid as coercive, the broad separability clause in Section 32 of Title i of the Act would probably prevent the automatic invalidity of the other provisions of the Act. Specifically, the separability clause would make a separate question of the validity of the supplementary informational requirements imposed on members subject to a final order by the regulations and the registration form adopted by the Attorney General.
The supplementary requirements call upon the individual registrant to set forth certain information 68 which has not previously been established in an administrative hearing. He must list, inter alia, the offices which he holds in the organizations of which he was found to be a member, his previous aliases, his connections with foreign governments, his previous and prospective foreign travel, his foreign military service. In addition, the registration form appears to require the registrant to list each actionorganization of which he is a member or an officer whether or not a final order has directed him to register as a member of "each" organization.' 6 9 There is a serious question as to whether the last requirement is authorized by the statute. The statute does not, as we have seen, impose an enforceable obligation on a member of an action-organization to register until he has been directed by a final order to register as such. And if a member of organization "A" is not required to register as such until there is a final order directing such registration, it is arguable that a final order directing his registration as a member of organization "A," is not a sufficient predicate for an administrative requirement that he also register as a member of organization "B," "C" and "D," or be subjected to criminal sanctions. This argument is reinforced by the fact that the registration form does not limit the disclosure requirements to memberhips in those action-organizations previously ordered by the Subversive Activities Control Board to register as such or voluntarily registering as such. The criteria for identifying action-organizations are vague enough to raise a serious constitutional question regarding the validity of the Attorney General's requirement. 70 To avoid that question as well as serious selfincrimination questions, the requirement may be held invalid as exceeding the Attorney General's rule-making powers. Nevertheless, for the purpose 168 See note i61 supra. 69 Form ISA-2, Item 3. It is not clear whether Item 3 is to be read as an administrative interpretation that the statute makes such registration mandatory or merely as an attempt to stimulate voluntary registration. The regulations permit the latter construction, which is consistent with the statute, since they expressly state that they are to be read together with, and are not to limit, the statute. Consult 7S Fed. Reg. 7011, § 11.3 (95o).
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Consult Sutherland, op. cit. supra note 148, at 404-of discussing the self-incrimination questions involved, the propriety of this requirement under the statute will be assumed.
Under the recent decision by the Supreme Court in Blau v. United States '7l the requirement that the registrant list the other action-organizations of which he is a member or officer is obviously incriminating under the Smith Act and probably under the Foreign Agents Registration Act. 72 Although the immunity provisions apply to this requirement, they appear inadequate to displace the privilege, if it is applicable, for two reasons. The first is their failure to provide absolute immunity, i.e., immunity against prosecution for the matter or transaction to which the compelled disclosure "relates,"' ' 7-and not merely protection against the admissibility of the compelled disclosure in a subsequent prosecution of the registrant. In Counselman v. Hithcock,1 7 4 absolute immunity was held to be a prerequisite for supplanting the privilege since otherwise the witness might be compelled to furnish clues or leads to other evidence. The connection between communist affiliations and possible violations of the Smith Act and the Foreign Agents Registration Act appears to be sufficiently close to require absolute immunity against prosecution in order to displace the privilege. 75 The second reason for the inadequacy of the immunity provisions is the gap in the area to which they apply. They do not appear to apply to prosecutions under sections of the Act, other than Sections 4(a) and 4(c). Thus, for example, a member of a communist action-organization prosecuted for accepting federal employment in violation of Section 5 (a) (i)A or for applying for a passport in violation of Section 6(a) (i) could not invoke the immunity provisions to bar the introduction of his registration of his membership."1 6 7x' 71 S. Ct. 223 (ig5o) . A witness in a grand jury investigation was privileged to refuse to answer questions regarding Communist Party of Colorado and her employment by it since answers might incriminate her under the Smith Act, 54 Stat. 670, 671 (194o), as amended, 62 Stat. 6o8 (1948) 173 If the gaps in the immunity statute discussed below are disregarded, it is arguable that the Act confers absolute immunity. The argument is that the "transaction" to which registration "relates" is membership in an action organization, and that the statute, by providing that membership, per se, shall not be criminal, protects against prosecution for the transaction involved. But the flaw in this argument is that membership has a "direct and substantial" bearing on violations of the Smith Act. , 194o) . x7s Consult authorities cited note 59 supra. x76 Consult Sutherland, op. cit. supra note 147, at 408, n. r16. The gaps might be construed away by a broad construction of Section 4(f), which is paraphrased, page 720 infra. But prior these requirements will underscore the queer results which that doctrine produces. Thus a person, although immune from disclosing his Communist affiliations or his aliases to a grand jury, could be impelled to register that information with the Attorney General. Confronted with such a result, the Court may bend or avoid the precedents which have limited the privilege. It is easy to suggest arguments for distinguishing or limiting these precedents. The limiting doctrines arose largely out of economic regulation-in areas remote from civil liberties. The McCarran Act was assailed in the President's veto message as "the greatest danger to freedom of speech, press, and assembly since the Alien and Sedition Laws of 3798.' ' 17 9 In this view, the Act is a modem outbreak of the heresy hunts which contributed to the recognition of the privilege in English law. The present hysteria against unpopular views makes the early history of the privilege a particularly pertinent caution against narrowing its scope.
Technical distinctions between the OPA requirements and the supplementary informational requirements are also available. Many persons could presumably have recorded the prescribed OPA data without involving themselves in the slightest suspicion of criminality.' 8° This is not true of the potential registrant faced with the supplementary requirements of the McCarran Act. Although the Act somewhat disingenuously provides that Communist membership shall not per se be criminal,' 8 ' a person who registers his membership in an action organization practically confesses his violation of the SmithAct. Indeed, he also comes dose to confessing a Cal. App.; Feb. 28, 195i) . The LaRue case involved a Los Angeles County ordinance which required Communists to register and to supply data comparable to the data required by the regulations under the McCarran Act. The ordinance did not, however, provide for advance administrative determination of those subject to the registration requirement. The ordinance was invalidated as requiring incrimination under the California Criminal Syndicalism Act. The ordinance was distinguished from statutes requiring an automobile driver involved in an accident to give his name and other data, on the ground that such information does not necessarily implicate the driver in a crime. Ibid., at 7.
is' Section 4 (f).
on repressive legislation, the pertinence of that history is weakened, if not destroyed, by the development of more relevant constitutional protections. If the Act violates the First Amendment, it is obviously unnecessary to invoke the privilege. Indeed, it is undesirable to confuse these two protections, for such confusion anomalously requires men to stigmatize themselves as criminals in order to vindicate basic constitutional values. If no constitutional values independent of the privilege are involved, potential registrants under the Act are, so far as the privilege is concerned, in a position essentially no different from that of persons required to record evidence of illegality in income tax returns or in price records 8 3 The fact that compliance with the latter requirements need not in some cases approach a confession is, as the earlier discussion indicated, not a satisfactory basis for distinction. The number of cases in which compliance will involve incrimination can in a large measure be determined by the mechanics of statutory drafting. Moreover, the fact that others may comply without incriminating themselves is of small comfort to the businessman or taxpayer whose compliance necessarily involves self-incrimination. Accordingly, unless the Court (if it reaches the question) upholds the registration provisions as compatible with the privilege, it must repudiate the Shapiro doctrine, or limit it in some fashion which will suggest that the application of the doctrine depends on the Court's appraisal of the substantive policy implemented by informational requirements.
CONCLUSIONS
However the Court resolves-or avoids-the perplexing issues of selfincrimination presented by the McCarran Act, the repudiation of the required-records doctrine would, it is submitted, be unfortunate. The issues raised by that exception cannot be dissociated from the deep-rooted doubts regarding the utility of the privilege. These doubts operate with special force where the documents of business subject to regulation or where the security of the state is involved. The answer that these doubts were resolved by the Fifth Amendment cannot be controlling in a forum which narrowed the privilege in the corporation and association cases. For these decisions opened the door to the claim of the regulatory power. And the major regulatory programs of our time have clearly reflected the conviction that effective administration presupposes access to books and records. 81 4 Without that tool, the enforcement of complicated regulation would break down or would involve additional costs not easily met in a period when the government is assuming staggering commitments. It is not surprising that a majority of the Supreme Court was convinced that the application of the privilege to required records is a luxury which a welfare-warfare state cannot afford. It is true, as Mr. Justice Frankfurter has said, that the protection of the regulatory power in the Shapiro case marks a shift in the relationship of the citizen to his government. z s But the Shapiro case merely reflects, it did not produce, the changed relationship. The change is an incident of the pervasive expansion of the government's regulatory and revenue powers. Like the line of cases which have removed the barriers to administrative investigation which were once spun out of the Fourth Amendment,' 86 the Shapiro case, in limiting the Fifth Amendment, merely recognizes that the government, having assumed far-reaching tasks, must be given appropriate investigatory powers.
The Shapiro case, despite its dangers, does not leave the citizen without protection against governmental demands for records and reports. For the due process clause and the privilege against unreasonable search and seizures, as well as the First Amendment, are still barriers against "unjustified" invasions of privacy. These restraints seem more appropriate for the accommodation of the conflicting values involved because they are openly more flexible and because their operation does not require a paradoxical connection between the required data and crime. Experience in the corporate field and with the required-records doctrine suggests that these restraints can be applied to achieve a "proper" balance between the demands of privacy and those of modern regulation.
